A. G. Contract No. KR 160BTRMN

BDOT ECS File: JBA 00-127

Proj: Rural Public Transportation
Sect: FY00-01 Secticn 5311 Transit

INTERGOVERMMENTAL, AGREEMENT
BETWEEN
THE STATE OF ARIZONA
AND
THE CITY OF SHOW LOW
200 West Cooley Street
SHOW LOW, AZ 85901

THIS AGREEMENT is entered into /; ﬂ//ﬁ )\ 2000,

pursuant to Arizona Revised Statutes Section 11-952 through 11-954 as
amended, between the STATE OF ARIZONA, acting by and through its
DEPARTMENT OF TRANSPORTATICON (the "State”) and the CITY OF SHOW LOW,
acting by and through its MAYOR and CITY COUNCIL (the "City"y .

1. RECITALS

L. The State is empowered by Arizona Revised Statutes Secition 28~
401 and 28-334 to enter inte this agreement and has by resolution, a
copy of which is attached hereto and made a part hersof, resolved to
enter into this agreement and has delegated to .the undersigned the
authority to execute this agreement on behalf of the State.

2. The City is empowered by Arizona Revised Statutes Section 48-
572 to enter into this agreement and has by resolution, a copy of which
is attached hereto and made a part hereof, resolved to enter into this
agreement and has authorized the undersigned to execute this agreement
on behalf of the City.

3. The Federal Transportation Egquity Act, Twenty First Century of
1998 has made funds available to the State to obtain and provide public
transportation (Section 5311 transit). The State and the City desire
to define their respective responsibilities relating to the transfer of
up to $270,540.00 thru the State to the City and the expenditure
thereof.

THEREFORE, in consideration of the mutual agreements expressed herein,
it is agreed as follows:
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1I. SCOPE
1. The State will:

Provide the City federal funds in the amount of up to
$270,540.00, on a monthly cost reimbursement basis for activities
performed relating to the Section 5311 public transportation program.

?. The City will:

a. Apply funding to project work activities in strict
sccordance with applicable Federal and State laws, rules and
regulations.

b. Conduct related work activities generally in accordance
with Attachment A and attachments thereto, which are incorporated
herein and made a part nereof. Be responsible for all costs of the
program over and above the State contribution of $270,54G.00.

c. Provide the required $122,978.00 match in funds or in-kind
services, and invoice the State for reimbursement no more often than
monthly. -

IIT. MISCELLANEQUS PROVISTONS

1. The only interest of the Arizona Department of Transportation
in this agreement is to convey federal pass through funds for the use
and benefit of the City by reason of State and Federal law under which
funds for the activities are authorized to be expended. The City

hereby agrees to save and hold harmless and indemnify from loss the
State, any of its departments, agencies, officers or emplovees from any
and all cost and/or damage incurred by any of the above and from any
other damage te any person or property whatsoever, which is caused by
any activity, condition, or event arising out of the performance,
nonperformance or negligent performance of any provisions of this
agreement by the State, any of its departments, agencies, officers and
employees, the City, any of its agents, officers and employees, or any
of its independent contractors. Costs incurred by the State, any of
its departments, agencies, officers or employees shall include in the
event of any action, court costs, expenses of litigation or attormeys'
fees.

2. This agreement shall remain in force and effect until
completion of said activities and reimbursements; provided, however,
that this agrezement may be cancelled at any time prior to thes
commencemant of performance, upon thirty (30) days written notice to
the other party.
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3. Should the work contemplated under this agresment be completed
at a lower cost than the reimbursed amount, or for any other reason
should any of these funds not be expended, a proportionate amount of
the funds provided shall be reimbursed to the Stats.

4. This agreement shall become affective upon filing with the
Secretary of State.

5. This agreement may be cancelled in accordance with Arizona
Revised Statutes Section 3B8-51l.

6. The provisions of Arizona Revised Statutes Section 35-214 are
applicable to this contract.

7. In the event of any controversy which may arise out of this
agreement, the parties hereto agree to abide by required arbitration as
is set forth in Arizona Revised Statutes Section 12-1318.

8. All notices or demands upon any party relating to this
agrsement shall be in writing and shall be deliverad in person or sent
by mail addressed as Zollows: -

Arizona Department of Transportation
Joint Project Administration

205 South 17 Avenue, Mail Drop 61€E
Phoenix, AZ 85007

City cf Show Low

City Manager

200 West Cooley Street
Show Low, AZ 85%01

9. attached hereto is the written determination of =ach party's
legal counsel that the parties are authorized under the laws of this
stare to enter into this agreement and that the agreement is in proper
form.

TN WITNESS WHEREQF, the parties have executed this agreement the day
and year first above written.

CITY OF SHOW LOW STATE OF ARIZONA

- /////- Department of Transportation

By By
GERRY IPPLE & - MARY
M r o Trangportati

ATTEST
qé,x ;!ﬁZyo/
T BURKE g~

SCHER, Director
on Planning

city c¥erk

519/43-45
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RESOLUTION

BE IT RESOLVED on this 17th dav of Auwgust 2000, that I, the
undersigned MARY E. PETERS, as Director of the Arizona Department
of Transportation, have determined that it is in the best
interests of the State of Arizona that the Department of
Transportation, acting by and through the Intermodal
Transportation Division, to enter into an agreement f{or the
purpose of conveying Federal Transit funds ({Section 531il) to
qualifisd recipients.

Thersfore, authorizaticn 1i1s hereby grantsd to drafc seaid
agreement which, uvpon completion, shall be submitted to the
Director of Transportation Planning for approval and exscution.

DAVID R. ALLOCCG, B.E.
Asgistant State Engineer
Engineering Technical Group
for Mary E. Peters, Dirscitor

A



CITY OF SHOW LOW RESOLUTION NO. 881

A RESOLUTION OF THE MAYOR AND COUNCIL OF THE
CITY OF SHOW LOW, ARIZONA APPROVING AN
INTERGOVERNMENTAL AGREEMENT BETWEEN THE
CITY OF SHOW LOW AND THE STATE OF ARIZONA,
DEPARTMENT OF TRANSPORTATION, FOR THE
PURPOSE OF DEFINING RESPONSIBILITIES FOR THE
TRANSFER OF FEDERAL TRANSPORTATION EQUITY
ACT, TWENTY FIRST CENTURY OF 1998 (SECTION 5311
TRANSIT) FUNDS THROUGH THE STATE OF ARIZONA TO
THE CITY OF SHOW LOW

RECITALS:

WHEREAS, the State of Arizona, Department of Transportation, is empowered
by A.R.S. Section 28-401 and 28-334 to enter into an agreement with the City of
Show Low; and

WHEREAS, the City of Show Low is empowered by AR.8 48-572 to enter into
an agreement with the State of Arizona; and

WHEREAS, the Federal Transportation Equity Act, Twenty First Century of
1998, has made funds available to the State to obtain and provide public
transportation (Section 5311 Transit), and

WHEREAS, on January 18, 2000, the City Council of the City of Show Low

authorized the submission of an application for such funds through the
Section 18 (Section 5311} Transit program.

ENACTMENTS:

NOW, THEREFORE, BE IT RESOLVED that the Mayor and Council of the City
of Show Low, Arizona hereby approves an Intergovernmental Agreement
between the City of Show Low and the State of Arizona for the purpose of
defining responsibilities for the transfer of the Federal Transportation Equity Act,
Twenty First Century of 1998 (Section 5311 Transit) funds through the State of
Arizona to the City of Show Low for Fiscal Year 1998-2000, and



Show Low Resolution No. 881
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BE IT FURTHER RESOLVED authorizing the Mayor to sign said

intergovernmental Agreement.

PASSED AND ADOPTED this 19th day of September, 2000, by the Mayor and
Council of the City of Show Low, Arizona.

g

T T
e e, Mayor
//'/"

ATTEST:

fﬁ;ér‘m ////#uﬂﬂ-“-/wﬁ

Elizabeth 5? Burke, City Clérk

APPROVED AS TO FORM:

}a’(%l J. Brown, City Attorney




APPROVAL OF CITY ATITORNEY

I have reviswed the proposed intergovernmental

between the DEPARTMENT OF TRANSPORTATION, HIGHWAYS DIVISION, and

the CITY and declars this agrsement to be in proper form and

wichin the powers and autheority granted to the City undexr the

laws of the State of Arizona.

DATED this ng‘é’ day of G e b

e —

Cityg Attorney

2000.




Fare Revenues
Other Oper Rev
Local Share
Federal Share

TOTAL

All fy2000 budgets

CITY OF SHOW LOW

$14.838
$132,000

$146,838

BUDGET SUMMARY
FY 2000 - 2001
Operating Admin
$40,000 -0-
$10,320 -0-
$98,340 $9,800
$98,340 $39,200
$247,000 $49,000

Total

$40,000
$10,320
$122,978
£270,540

$443,838



ATTACHMENT A
FY 2000 /2001

SECTION 1. SERVICE AREA

The general service boundaries include the city limits of Show Low and those of Pinetop -
Lakeside. Also include within the Pinetop - Lakeside route are approximately three miles
of unincorporated area within Navajo County

SECTION 2. PROJECT SUMMARY

The Contractor shall provide public transportation service in the service area, on a route
deviation system, fixed service will be provided to a series of “checkpoints” located at key
activity centers. Service will be Monday through Saturday. Exclusions for operations
include New Year’s Day, Thanksgiving Day and Christmas Day.

SECTION 3. ROUTES AND SCHEDULES

Routes and schedules shall be as described in the Contractor’s approved application for
funding.



SECTION 4.  FARES

Fare structure for the Four Seasons Connection Transit System is:

$1.00 per one way trip

Student unlimited pass (per semester) $35 00
Monthly unlimited pass $30.00

Seniors 20 rides $10.00

Disabled 20 rides $10.00

General fare 10 rides $7 50

If fare revenues fall below 17% of combined operating and administrative costs, the
contractor agrees to make up the difference from local finds. If however, the contractor
cannot make up the difference from local funds and or, if the contractor has not performed
with contract schedule of activities, ADOT may deduct the difference from the Operating
and or Administrative Federal Share K
Any fares collected will be applied toward the reduction of contract operational costs. If
operational costs are funded completely from collected fares, any excess fares will be used
to reduce the federal share of contract administrative costs.

SECTION 5. COST ALLOCATION

Since the project vehicles may also be used for non-project purposes, (with ADOT
approval) the contractor agrees to keep accurate vehicle mileage logs to distinguish
between project and non-project mileage. ADOT will reimburse vehicle related operating
expenses in proportion not to exceed the number of actually driven project miles as a
percentage of the total miles.

SECTION 6. EQUIPMENT AND MAINTENANCE
The contractor will utilize 2 mini busses for this project. Maintenance and repairs will be
the responsibility of the contractor.

SECTION 7. SCHEDULE OF ACTIVITIES

The contractor agrees to complete the following activities. Reports documenting the
completion of these activities shall be submitted to ADOT by the dates shown below.
ADOT may withhold reimbursement for administrative expenses if the schedule is not met
by the contractor



ACTIVITY DEADLINE FOR REPORT
SUBMISSION TO ADOT
1 Transit Advisory Committee Jan 2001
Minutes. Apr 2001
Jul 2001
Oct 2001
2 Disadvantaged Business
Enterprise (DBE) Report July 2001

For applicants receiving in excess
of $250,000 exclusive of vehicle
purchase.

3 Three Year Transit Plan,
including marketing
element.

Include with application or due
to ADOT no later than June 20, 2000

4 Private Sector Policies
and procedures.

Include with application or due
to ADOT no later than March 20, 2001

Note: The state may impose a penalty of 5% reduction of

total federal reimbursement per

overdue report.

billing period for each



SCOPE OF WORK

The Cantractor shall undertake and camplete the activities as proposed in the approved application
for Section 5311 funds. Such activities, hereinafter called Project, shall be accompiished as
described in the Project Description, Attachment A

a. The cost of the Project is estimated as indicated in Attachment B, Project Budget. The State of
Arizona assumes no financial obligation or fiability hersunder

b The methad of payment shall be reimbursement of eligible costs incurred, up to the limits
described hersin.  In accordance with the payment and reporting scheduies prescribed by this
Agreement, the Contractar shall submit reports and Project billings to State for reimbursement of
non-operating and operating expenses Approved capital expenses may be biled for
reimbursement as incurred. in no event shail the total amount reimbursed by State exceed the
federal share approved for the project.

¢. Billings for reimbursement of eligible expenses and reports of contract activities shall be
submitted monthly on forms provided by State

d  Each request for reimbursement must be accompanied by a reimbursement description which
will include information to verify the reimbursement request amount. ltems to be included will be
description/purpose, amount and code which will relate to the budget line item. Reimbursement
will not be processed unless all information is provided in correct form.

e. Each activity report shall inciude, but not be limited to, data regarding ridership, mileage,
operating hours, fare recovery ratio, cost per passenger trip, cost per mile, non capital cost per
service hour, passengers per service hour, passengers per mile  State may impose a penalty of a
5% reduction of totat federal reimbursement per billing period for all bilings or reports submitted
more than 80 calendar days after the end of the billing period. An exception will be made for the
final billing, which may be submitted up to 80 calendar days after the end of the final billing pericd,
before becoming subject to the late penalty.

f Eligible costs are those costs attributable o the Project and allowable under the approved
Froject budget and the provisions of:

1} Office of Management and Budget (OMB) Circular A-87, "Cost Principles Apgplicable
to Granis and Coniracts with State and Local Government”

2) OMB Circular A-102, "Uniform Administrative Requirements for Grants-in-Aid to State
and Local Gavernments "

3 OMB Circular A-102; Attachment O, "Standards Governing State and Local Grantee
Procurement”

4) OMB Circutar A-128, "Audit Requirements.”
g Alt costs charged to the Project shall be supported by properly executed payrolls, time records,

invoices, vauchers, warrants, and any other support evidencing that those costs were specifically
incurred in the performance of the Project



h The Federal share payable for Project Budget expenses shall be subject to the following limits.
1) Capital expenses shall not exceed 80% of the net cost.
2) Administrative expenses shall nat exceed 80% of the net cost
3) Operating expenses shall not exceed 50% of the net operating costs or deficit.
4) Anti-drug compliance costs shall not exceed 80% of the net cost.
5) Training costs shail not exceed 100% of the net cost.
B) STF Flex funding shall not exceed 93 8% of the net cost

i, At least haif of the Coniractor's share for all expenses must be provided from sources other than
Federal funds or from approved in-kind expenses. The remaining half of the Centractor's share
may be made up of unrestricted funds from other Federal programs as described in Attachment B,
Project Budget.

j. All donation and advertising revenues received in excess of the budgeted focal match shall be
used o reduce the federal share of the Project budget.

k. Lien on Project Equipment - To the extent of financial assistance provided, State shall hold a
first lien on all capital equipment acquired under this Agreement in the amount of the federal share
of the equipment cost State shall also hold a first filen on any computer hardware, software or
office equipment provided to the Contractor and paid for by State

tIse and Disposal of Project Equipmeant

a. Contractor shall observe the property management standards as set forth in OMB Circular A- .
102, Attachment N. The Contractor further agrees that the Praject equipment shall be used for the
provision of transportation service within the described service area and in the manner described in
Alttachment A, Project Description.  If, at any time, the contract with State for the described service
is terminated or Project equipment is not used in this manner, or is withdrawn from transportation
service whether by planned withdrawal or casualty loss, the Contractor shall notify State within 72
hours of such event, and shall remit to State a proportional amount of the fair market value, if any,
of the property, which shail be determined on the basis of the ratio of federal financial assistance to
the actual cost of the equipment. Fair markef value shall be deemed to be the value of the property
as determined by competent appraisal at the time of such misuse or withdrawal from use, and as
approved by State in the event of loss due to theft, casualty or fire, the damages paid by the
insurance carrier or payable from a self-insured reserve account shail be considered fair market
value In ng'event is salvage value to be considered fair market value Upon State's receipt and
approval of said payment, Staté's lien shall be released.

b Records

1) The Contractor shall keep satisfactory recards with regard to the use of equipment

purchased under this contract and shall submit to State upon request such information

as Is required in order to assure compliance with this clause The Cantractor shall submit to
State during the period of required use of Project equipment, a certification that the equipment is
still being used in accordance with the terms of this Agreement
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2} Project vehicles may not be used for non-Project purposes

c. The Project equipment shall at all times be operated in a safe, prudent, fawful manner and
within the limitations established by the manufacturer The Contractor shall maintain the Project
equipment in safe and mechanically sound condition and shall keep accurate records of such
maintenance. The State shall have the right to conduct periodic inspections or site visits of
Contractar's records and the Project equipment to verify complignce with this requirement.

d. The Contractor agrees o conduct a persistent and visible promotional program in order to
insure that all facets of the service are known by and available to the general public, and in order io
increase ridership on all trips. The Confractor shall provide State with copies or samples of
promotional materials used The Contractor shalf submit to State on an annual basis, a plan
describing marketing activities including, but not limited to, the following:

e. As part of the annual marketing plan, the Contractor is required to conduct formal and/or
informal market analysis to determine what improvements can be made to the Project to befter
serve the general public.

f The Contractor shall display, in a manner acceptable to State, a decal or similar sign on the
exterior of the Project vehicles indicating that this device is open to the generai public

g Changes to fares, routes, schedules, and the schedule of activities in Attachment A, Project
Description, may be made with prior written approvai from State without requiring a written
amendment to this agreement.

h. Changes to budget line items may be made in accordance with the following rules:

1) Changes in and between operating and administration budget iine items that are not
in excess of 5% of the total Project cost, may be made with State's prior written
approval.

2) Administrative funds may be rebudgeted for operating expenses with State's prior written
approval Operating funds shall not be reprogrammed for administrative expenses

3} The capital contingency line itern shall be used only for cost overruns of capital fine items
named in the Project budget

4) No anti-drug compliance cost line ifems shalt be reprogrammed for other expenses.

5) No training funds shall be reprogrammed for other expenses

[ Al other"bhaﬂges mutually: agreed upon shall be incorporated by written amendments to this
Agreement.

j. The Contractor shall furnish certificates to State showing motor vehicle liability insurance in
force for the use of Project equipment for the following minimum amounts:

1) 15 Passenger Vehicle. $750,000 vehicle liability
3300,000 uninsured motorist.

2} 16 Passengers or more: $5,000,000 vehicle liability
$£300,000 uninsured motorist.



Insurance Certificates shall name the State as additional insured If the State holds liens on any Project
equipment, insurance certificates shall alsc name State as loss payee Insurance policies shall be
accurrence form unfess otherwise approved in writing by State  Such certificates are to be delivered to State
concurrently with execution of this contract.

3 Pracurement Requirements
a. The Contractor shail make purchases of any equipment, materfals or services for the Project in
compliance with the following:
1} Federal Managerment Circular A-87
2) OMB Circular A-102, Attachment O
3) UMTA Circudar 7010 1, Capital Cost of Contracting.
4) Title 49, Cede of Federal Regulations, 49USC 5323(1) 49CFR Part 661, "Buy ~ America
Requirements.”
5) Title 49, CFR Part 23, "Participation by Minority Business Enterprise in Department of
Transportation Pragrams”, as amended
8) UMTA Circular 4716.1, the UMTA Disadvantaged Business Enterprise Women Business
Enterprise requirements for Recipients and Transit Vehicle Manufacturers
7) State "DBE" Program Plan.
8) UMTA Order 4220 1A, "Third-Party Contracting Guidelines" dated 6-8-82.
9) State "Section 5311 Required Purchasing Procedures.”
10) Pre-award and Post Delivery Audit Requirements, 49USC 5323, 49CFR Part 663.
11) Bus Testing Certification of compliance 49USC 3323 {c), 49 CFR Part 665.
12) Debarement Suspension Certification
b The Contractor shall submit its bid spetifications to State for approval prior to release of the
specifications to possible bidders. State shall concur in the bid award prior to any agreement or
contract being executed for the purchase of services or capital equipment for the Project exceeding
$5,600
OTHER PROVISIONS

1.

Retention of Recoards, Audit, and Reimbursement for Audit Exceptions

a. The Contractor, and any subcontractor, shall retain all books, accounts, reports, files and other
records relating to this contract for a period of five years from completion of the contract Such
records shali be subject to audit and inspection at any reasonable time during the term of the
contract or within five years after completion thereof, as provided by ARS Section 35-214



b. The final audit of this Project will be conducted pursuant to OMB Circular A-128, the "Guidelines
for Financial and Compliance Audits of Federally Assisted Programs,” and generally accepted
auditing standards established by the American Institute of Certified Public Accountants  The
Contractor aiso agrees to provide State with a copy of the final audit report.

¢ The Contractor agrees to reimburse State for any expenditure under this Agreement for which it
received payment or reimbursement, as applicable, which is disallowed by an audit exception by
State, the State or federal government,

d If federal or state audit exceptions are made relating to this contract, the Contractor shall
reimburse all costs incurred by the State of Arizona and State associated with defending against
the audit exceptions or performing an audit or follow-up audit including but not fimited to:  audit
feas, court costs, attorney fees based upon a reasonable hourly amount for the Assistant Attorney
General based upon reasonable charges in the community, travet costs, penally assessments, and
ail ather costs of whatever nature

e Immediately upon notification from State, the Contractor shall reimburse the amount of the audit
exception and any related costs directly to the appropriate Federal agency or State as specified by
State in the notification. The Contractor shall indemnify the State. and hold them, their officers,
agents, and employees harmless against any and all liability or damages in regard to audit
exceptions.

f The Single Audit Act requires: All sub-recipients which receive less than $300,000 will no langer
be required to submitt single audit reports, however, the State shall have an audit made 1AW
Circular A-128 ar A-133. The audit shall cover the entire operations of the State and the sub-
recipient.

The auditor shall determine whether (1) the financial statements of the government depariment,
agency or establishment present fairly its financial position and results of its financial operations
IAW generally accepted accounting principles, (2) the organization has internal accounting and
other contral systems to provide reasonable assurance that it is managing Federal financial
assistance programs AW applicable laws and regulaticns; and (3) The organization has complied
with taws and regutations.

If, during the course of this Agreement, situations arise which prevent its completion within the time
allotted, an extension of the contract time may be granted by mutual agreeement of the parties
herato

¥ this contract is terminated, Contractor will be compensated for work performed up to the effective
date of termination

Failure to pe"rform any and alt of the terms and conditions of this contract, including the schedule of
wark, shall be deemed a substantial breach thereof The State shall give the Contractor written
notice thereof After receipt of such natice, the Contractor shail have five warking days in which to
respond. In the event the Coniractor does nat cure such failure to the satisfaction of State, the
State may terminate this Contract without further consideration by so notifying the Contractar in
writing In the event of cancellation of this Contract, Contractor shall nat be entitled to damages
and agrees not to sue State for damages therefor.  After notice of cancellation, Contractor agrees
to perform the terms and conditions of this cantract up to and including the date of cancellation, as
though no canceliation had been made



10.

Subcontracis

a. The Contractor shall not assign any partion of the work to be performed under this Agreement,
or execute any contract, amendment or change order thereto, or obligate itself in any manner with
any third party with respect to its rights and responsibifities under this Agreement without the prior
writien concurrence of State

b Should subcontraciors be authorized by State, the subcontractors will be subject to all
provisions of this Agreement. It will be the Contractor's responsibility to duly inform the
subcontractors by means of a contract or other legally binding document stipulating the
subcontractors responsibility to comply with this Agreement.

The Contractor hereby agrees fo indemnify, defend and save harmiess the State, any of its
departments, divisions, agencies, officers or empioyees from ail sums which the State, any of its
departments, divisions, agencies, officers or employees may be obligated to pay by reason of any
liabifity imposed upon any of the abave for damages arising out of the performance of the Project
or this Agreement, or caused by any error, negligence, omission or act of the Contractor or any
person employed by him, or others for whose acts the Contractor is legally liable. In the event of
any legal action, the above sums shall include, but not be limited o court costs, expenses of
litigation and reasonable attorney’s fees.

It is not the intent of this Agreement to place the State in the role of guarantor for protections in
instances where a legally and financially responsible Contractor defaults on its obligations The
State enters inta this Agreement to absolve itself of financial fiability for the terms and conditions of
the Section 13(c) Special Warranty, included herein by reference, assigning liability to the
Contractor through this Agreement between the State and Contractor  The Contractor agrees to
assume said liability and agrees that the terms and conditions of the Section 13(c) Special
Warranty shall apply for the protection of the transportation related employees of any employer
providing transportation services assisted by the Project, and transportation related employees of
any other surface public transportation providers in the transportation service area of the Project.
An appeal under Section 13(c) shall not void or suspend the terms of this Agreement.

No member of the Arizona Legislature nor any member of or delegate to Congress or Resident
Commissioner shall be admitted to any share or part of this contract or to any benefit that may
arise therefrom. The provisions of this clause shafi be extended to all public employees, officers, or
tribal council members.

The Contractor shalt comply with all federal, $tate and local laws, ordinances, rules and regulations
applicable to the performance of this contract and the work hereunder

The Contractor shall comply with all applicable requirements of the following regulations relative to
nondiscrimination.

a. Title V1 of the 1964 Civil Rights Act.
b Executive Order 83-5

c 49 CFR Part 23, "Participation by Minority Business Enterprises in Department of
Transportation Pragrams "

d 49 GFR Part 23, 45 CER 45281 (7/3/80), "Guidance for Implementing DOT Rules Creating a
Minarity Business Enterprises Program in DOT Financial Assistance Programs "
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13.

L'

e @ CFR Part 23, 48 CFR 141 (7/21/83), "Participation by Minority Business Enterprises in
Department of Transpartation Programs

f 49 CFR 27, Parts 37 and 38 Transportation far Individuals with Disabilities; Finat Rule

g 49 CFR 21, "Nondiscrimination in Federally Assisted Programs of the Department of Labor
Regulations {41 CFR Part 60)

The Contractor agrees to comply with State's "Program Plan for Participation of Disadvantaged
Business Enferorises "

Other Regulations

a The Contractor shall address the needs of the elderly and disabled persons, pursuant to Section
504 of the Rehabilitation Act of 1573 (20 USC 794)

b. The Contractor shall comply, as applicable, with the labar protection provisions of Section 13(c)
of the Urban Mass Transporiation Act of 1964, as amended.

c. The Contractar shail comply, as applicabie, with the Guidelines reldtive to charter bus and
schoot hus operations.

General Requirements for Recipients

a. Policy Itis the policy of the Department of Transportation that minority business enterprises as
defined in 49 CFR Part 23 shall have the maximum oppartunity to participate in the performance of
contracts financed in whole or part with Federai funds under the MBE requirements of 48 CFR Part
23 apply to this agreement.

b. Recipients and their contracters shall not discriminate on the basis of race, color, nationa! origin,
ar sex in the award and performance of DOT-assisted contracts.

¢ Each DOT financial assistance agreement shall include the following: If as a condition of
assistance the recipient has submitted and the Department has approved a minarity business
enterprise affirmative action program which the recipient agrees to carry out, this program is
incorporated into this financial assistance agreement by reference This program shall be ireated
as a legal obligation and failure to carry out its terms shall be treated as a viclation of this financial
assistance agreement. Upon notificatior te- the recipient of its faiture to carry out the approved
program the Department shall impose such sanctions as noted in 49 CFR Part 23, Subpart E,
which sanctions may inciude termination of the agreement or other measures that may affect the
ability of the recipient to obtain future DOT financial assistance.

d. The recipient shail advise gach subrecipient, contractor, or subcontractor that failure to carry out
the reguirements set forth in 49 CFR, Part 23 breach of contract and, after the notification of the
Department, may result in termination of the agreement or contract by the reciptent or such remedy
as the recipient deems appropriate



byt

e Recipients required to submit affirmative action programs under § 23 41 {a)(2} or (a)(3) that
have business oppcrtunities for lessees shall submit to the Department for approval with their
programs overall goals for the participation as lessees of firms owned and controlled by minorities
and firms owned and controlled by women. These goals shall be for a specified period of time and
shall be based cn the factors listed in § 23 45(g)(5)

f  Except as provided in this section, recipients are not required o include lessees in their
affirmative action programs Lessees themselves are not subject to the requirements of this part,
except for the obligation of § 23 7 to avoid discrimination against MBE's

4 Required MBE program components

a  The MBE liaison officer shall be respensicle for developing, managing, and implementing the
MBE program on a day-to-day basis; for carrying out technical assistance activities for MBE's; and
for disseminating information on available business opportunities so that MBE's are provided an
equitable oppartunity to bid on the applicant’s contracts.

h  Procedures to ensure that MBE's have an equitable opportunity te compete for contracts and
subcontracts The recipient shall develop and use affirmative action_technigques to facilitate MBE
participation in contracting activities. These techniques include:

(1) Arranging solicitations, time for the presentation of bids, quantities, specifications,
and delivery schedules so as to facilitate the participation of MBE's

(2) Providing assistance to MBE's in overcoming barriers such as the inability to obtain
bonding, financing, or technical assistance

(3) Carrying out information and communications pragrams on contracting procedures
and specific contracting opportunities in a timely manner, with such programs being
bilingual where appropriate
¢ Recipients subject to the disadvantaged business enterprise program requirements of 49 CFR
Part 23 shall compile and update their directaries annually The directories shall include the
addresses of listed firms.

FY 2000 Section 5317 Contract Federal Clauses

Federal Clauses

in addition to State contract language and referenced Federat and ADOT-required assurances, certifications
and notifications, the reciepient agrees, and where applicable by ADOT and FTA determination, certifies (via
this agreement and the application itself, Atiachment "A") to compliance with the following Federal clauses

The term “Recipient” is used to describe the primary federal grant recipient, ADQOT The applicant-awardee is
variously termed "Subrecipient” or “Contractor *
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DRUG AND ALCOHOL TESTING, 49 U.S.C. §5331, 49 CFR Parts 653 and 654

Applicability to Cantracts

The Drug and Alcohol testing provisions apply to Operational Service Contracts.

Flow Down Requirements

Anyane who performs a safety-sensitive function for the recipient or subrecipient is required to comply
with 49 CFR 653 and 654, unless the contract is for maintenance services. Maintenance contractors for
nan-urbanized area formuta program grantees are not subject o the ruies. Also, the rules do nat appiy o
maintenance subconiractors.

Model Clausel/Language

Introduction

FTA's drug and alcohal rules, 43 CFR 853 and 654, respectively, are unique among the regulations
issued by FTA_ First, they require recipients to ensure that any entity performing a safety-sensitive
function on the recipient's behalf (usually subrecipients and/or contractors) implement a complex drug and
alcohol testing program that complies with Parts 853 and 654 Second, the rules condition the receipt of
certain kinds of FTA funding on the recipient's compliance with the rules; thus, the recipient is not in
compliance with the rules unless every entity that performs a safety-sensitive functicn on the recipient's
behalf is in compliance with the rules. Third, the ruies do not specify how a recipient ensures that its
subrecipients and/or contractors comply with them. B '

How a recipient does so depends con several factors, including whether the centractor is covered
independently by the drug and alcohal rules of ancther Department of Transportation operating
administration, the nature of the relationship that the recipient has with the contractor, and the financial
resources available to the recipient to oversee the contractor's drug and alcchol testing program. In short,
there are a variety of ways a recipient can ensure that its subrecipients and contractors comply with the
rules.

Therefore, FTA has developed three model contract pravisions for recipients to use "as is” or to modify to
fit their particuiar situations

Explanation of Madel Contract Clauses

Under Option 1, the recipient ensures the contractor's compliance with the rules by requiring the
contractor to participate in a drug and alcohol pregram administered by the recipient. The advantages of
doing this are obvious: the recipient maintains total control over its compliance with 48 CFR 653 and 654.
The disadvantage is that the recipient, which may not directly emplay any safety-sensitive employees, has
to implement a complex testing program. Therefore, this may be a practical option oniy for those
recipients which have a testing program for their employees, and can add the contractor's safety-sensitive
employees to that program

Under Option 2, the recipient relies on the contractor to implement a drug and alcaohol testing program that
complies with 49 CFR 653 and 654, but retains the ability to monitor the coniractor's testing program,
thus, the recipient has less controi overs its compliance with the drug and aicahol testing rules than it
does under option 1. The advantage of this approach Is that it places the responsibility for complying with
the rules on the entity that is actually performing the safety-sensitive function Moreover, it reserves to the
recipient the power to ensure that the contractor complies with the program. The disadvantage of Option 2
is that without adequate monitoring of the contractor's program, the recipient may find itself aut of
compliance with the rules. -

Under option 3, the recipient specifies some or all of the specific features of a contractor's drug and
alcohol compliance program Thus, it requires the recipient to decide what it wanis to do and how it wants
to da it. The advantage of this option is that the recipient has more control over the centractor's drug and
alcohol testing program, yet it is not actually administering the testing program The disadvantage is that
the recipient has to specify and understand clearly what it wants to do and why.
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Drug and Alcohol Testing
Option 1
The contractor agrees to;

(a) participate in ( grantee's or recipient's) drug and alcohol program established in compliance
with 49 CFR 653 and 654

Brug and Alcohol Testing
QOption 2
The contractor agraes to establish and implement a drug and alcohol testing program that complies with
49 CFR Parts 653 and 654, produce any documentation necessary to estabiish its compliance with Parts
653 and 654, and permit any authorized representative of the United States Department of Transportation
or its operating administrations, the State Oversight Agency of (name of State), or the (insert name of
grantee), to inspect the facilities and records associated with the implementation of the drug and alcohol
testing program as required under 49 CFR Parts 633 and 854 and review the testing process. The
contractor agrees further to certify annually its compliance with Parts 653 and 654 before (insert date) and
to submit the Management Infarmation System (MiS) reports before (insert date before March 15) to
(insert title and address of person responsible for receiving information) To certify compliance the
contractor shall use the "Substance Abuse Certifications” in the "Annual List of Certifications and
Assurances for Federal Transit Administration Grants and Cooperative Agreements,” which is published
annually in the Federal Register.
Drug and Alcchol Testing
QOption 3
The contractar agrees to establish and implement a drug and alcohol testing program that complies with
49 CFR Parts 653 and 654, produce any documentation necessary to establish its compliance with Parts
653 and 654, and permit any authorized representative of the United States Department of Transportation
or its operating adminisirations, the State Oversight Agency of (name of State), or the (insert name of
grantee), to inspect the facilities and records associated with the implementation of the drug and alcohol
testing program as required under 49 CFR Parts 653 and 654 and review the testing process. The
contractor agrees further to certify annually its compliance with Parts 653 and 854 before (insert date) and
to submit the Management Information System (MIS) reports before (insert date before March 15} to
(insert title and address of person responsible for receiving information) To certify compliance the
contractor shall use the "Substance Abuse Certifications” in the "Annual List of Certifications and
Assurances for Federal Transit Administration Grants and Cooperative Agreements,” which is published
annually in the Federal Register The Ceniractor agrees further to [Select a, b, or c] {a) submit before
(insert date or upon request) a copy of the Palicy Statement developed to implement its drug and alcohol
testing program; OR (b) adopt (insert title of the Policy Statement the recipient wishes the contractor to
use) as its policy statement as required under 48 CFR 653 and 654, OR {(c) submit for review and
approval before ( insert date or upon request) a copy of its Policy Statement developed to implement its
drug and alcohol testing program. [n addition, the contractor agrees to. (to be determined by the recipient,
but may address areas such as: the selection of the certified laboratory, substance abuse professional, or
Medical Review Officer, or the use of a consortium)

CHARTER BUS REQUIREMENTS, 49 U.S.C. 5323(d), 49 CFR Part 604

Applicability to Contracts

The Charter Bus requirements apply to the following type of contract: Operational Service Contracts.
Flow Down Reguirements

The Charter Bus reguirements flow down from FTA recipients and subrecipients to first tier service
contractors

Model Clause/Language

The relevant statutes and regulations do not mandate any specific clause or language. The following
clause has been developed by FTA
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Charter Service Operations - The contractor agrees to comply with 49 U S.C 5323(d} and 49 CFR Part
604, which provides that recipients and subrecipients of FTA assistance are prohibited from providing
charter service using federally funded equipment or facilities if there is at least one private charter
operator willing and able to provide the service, except under one of the exceptions at 48 CFR 604 9. Any
charter service provided under one of the exceptions must be "incidental,” i e, it must not interfera with or
detract from the provision of mass transportation

SCHOOL BUS REQUIREMENTS |, 49 U.5.C. 5323(F), 49 CFR Part 605

Applicahility to Contracts

The School Bus requirements apply to the following type of contract: Operational Service Contracts
Flow Down Requirements

The School Bus requirements flow down from FTA recipients and subrecipients to first tier service
confractors.

School Bus Operations - Pursuant to 69 U S.C. 5323(f) and 49 CFR Part 605, recipients and
subrecipients of FTA assistance may not engage in school bus operations exclusively for the
transportation of students and schaol personnel in competition with private schocl bus operators unless
qualified under specified exemptions. When operating exclusive school bus service under an allowable
exemption, recipients and subrecipients may not use federaily funded equipmént, vehicles, or facilities

ENERGY CONSERVATION REQUIREMENTS, 42 U.S.C. 6321 et seq. , 49 CFR Part 18

Applicability to Contracts

The Energy Conservation requirements are applicable to all contracts.

Flow Down

The Energy Conservation requirements extend to all third party confractors and their contracts at every
tier and subrecipients and their subagreements at every tier

Energy Conservation - The contractor agrees to comply with mandatory standards and policies relating
to energy efficiency which are contained in the state energy conservation plan issued in compliance with
the Energy Poiicy and Conservation Act.

CLEAN WATER REQUIREMENTS, 33 U.S.C. 1251
Applicability to Contracts
The Clean Water requirements apply to each contract and subcontract which exceeds $100,000
Flow Down
The Clean Water requirements flow down to FTA recipients and subrecipients at every tier
Clean Water - (1) The Contractor agrees to comply with all appficable standards, orders or regulations
issued pursuant to the Federal Water Pollution Control Act, as amended, 33 U S C 1251 etseq The
Contractor agrees to report each violation to the Purchaser and understands and agrees that the
Purchaser will, in turn, report each violation as required to assure notification to FTA and the appropriate
EPA Regional Office
(2) The Contractor also agrees to include these requirements in each subcontract exceading $100,000
financed in whoie or im part with Federal assistance provided by FTA

I "
LOBBYING, 31 U.5.C. 1352, 49 CFR Part 19, 49 CFR Part 20
Applicability to Contracts
The Lobbying requirements agply to Construction/Architectural and Engineering/Acquisition of Roliing
Stock/Prafessional Service Contract/Qperational Service Contract/Turnkey contracts
Flow Down
The Lobbying requirements mandate the maximum flow down, pursuant to Byrd Anti-L.obbying
Amendment, 31 U S C § 1352(b)(5) and 49 C F R Part 18, Appendix A, Section 7
Lobbhying- -Clause and specific language therein are mandated by 49 CFR Part 19, Appendix A
Madifications have been made to the Clause pursuant to Section 10 of the Lobbying Disclosure Act of
1995, P L 104-65 [to be codified at 2 U 5.C. § 1601, et seq |
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- Lobbying Certification and Disclosure of Lobbying Activities for third party contractors are mandated by
31 U.8 C 1352(b)(5), as amended by Section 10 of the Lobbying Disclosure Act of 1995, and DOT
imptementing regulation, "New Restrictions on Lobbying," at 48 CFR § 20.110(d)

- Language in Lobbying Certification is mandated by 4% CFR Part 19, Appendix A, Section 7, which
provides that contractars file the certification required by 49 CFR Part 20, Appendix A.

Modifications have been made to the Lobbying Certification pursuant to Section 10 of the Lobbying
Disclosure Act of 1895

- Use of "Disclosure of Lobbying Activities," Standard Form-LLL set forth in Appendix B of 48 CFR Part
20, as amended by "Government wide Guidance For New Restrictions on Labbying,” 61 Fed. Reg. 1413
(1/19/96) is mandated by 49 CFR Part 20, Appendix A.

Byrd Anti-Lobbying Amendment, 31 U.5.C. 1352, as amended by the Lobbying Disclosure Act of
1995, P.L.. 104-65 [to be codified at 2 U.S.C. § 1601, et seq.] - Contractors who apply or bid for an
award of $100,000 or more shall file the certification required by 49 CFR part 20, "New Restrictions on
Lobbying " Each tier certifies to the tier above that it will not and has not used Federal appropriated funds
to pay any person or organization for influencing or attempting to influence an officer or employee of any
agency, a member of Congress, officer or employee of Congress, or an employee of a member of
Congress in connection with obtaining any Federai contract, grant or any other award covered by 31

U S C 1352 Each tier shall also disclose the name of any registrant under the Lobhying Disclosure Act of
1895 who has made lobbying contacts an its behalf with non-Federal funds with respect to that Federal
contract, grant or award covered by 31 U S C 1352, Such disclosures are forwarded from tier to tier up to
the recipient.

See also Certification A in the recipient's appiication, regarding labbying (from 48 CFR PART 20).

FEDERAL CHANGES, 49 CFR Part 18

Applicability to Contracts

The Federal Changes requirement applies to all contracts.

Flow Down

The Federal Changes requirement flows down appropriately to each applicable changed requirement.
Federal Changes - Contractor shalt at all times comply with all applicable FTA regulations, poficies,
pracedures and directives, including without limitation those listed directly or by reference in the
Agreement (Form FTA MA (2) dated Qctober, 1995) between Purchaser and FTA , as they may ba
amended or promuigated from time to time during the term of this contract Coniractor's failure to so
comply shail constitute a material breach of this contract

CLEAN AIR , 42 U,S.C. 7401 et seq, 40 CFR 15.61, 48 CFR Part 18

Applicability to Contracts

The Clean Air requirements apply to all contracts exceeding $100,000, including indefinite quantities
where the amount is expected to exceed $100,060 in any year.

Fiow Down

The Clean Air requirements flow down to all subcontracts which exceed 3$100,000

Clean Air - (1) The Contractor agrees to comply with all applicabie standards, orders or regulations
issued pursuant to theé Clean Air Act, as amended, 42 U S C. §§ 7401 et seq . The Contractor agrees to
report each violation to the Purchaser and understands and agrees that the Purchaser will, in turn, report
each violation as required to assure notification to FTA and the appropriate EFA Regional Office.

{2) The Contractor also agrees to include these requirements in each subconiract exceeding $100,000
financed in whole or in part with Federal assistance provided by FTA




NO GOVERNMENT OBLIGATION TO THIRD PARTIES

Applicabiiity to Contracts

Applicable to all contracts

Flow Down

Not required by statute or regulation for either primary contractors or subcantractars, this concept should
flow down to all levels to clarify, to all parties to the contract, that the Federai Government does nat have
contractual liability to third parties, absent specific written consent.

No Obligation by the Federal Government.

(1) The Purchaser and Contractor acknowledge and agree that, notwithstanding any concurrence by the
Federal Government in or approvai of the solicitation ar award of the underlying contract, absent the
express written consent by the Federal Government, the Federal Government is not a party to this
contract and shall not be subject to any obligations ar liabilities to the Purchaser, Contractor, or any other
party (whether or not a party to that contract) pertaining to any matter resuiting from the underlying
contract.

(2) The Contractor agrees to include the above clause in gach subcontract financed in whole or in part
with Federal assistance provided by FTA it is further agreed that the clause shall not be modified, except
to identify the subcontractor who will be subject to its pravisions

PROGRAM FRAUD AND FALSE OR FRAUDULENT STATEMENTS AND RELATED ACTS

31 U.S.C. 3801 et seq. , 48 CFR Part 31 18 U.S.C, 1001, 48 U.S.C. 5367

Applicability to Contracts

These requirements are applicabie to all contracts

Fiow Down

These requirements flow down to contractars and subcontractars who make, present, or submit covered

claims and statements.

Model Clause/language

These requirements have na specified language, so FTA profiers the following fanguage

Program Fraud and False or Fraudulent Statements or Related Acts.

{1) The Contractor acknowledges that the pravisions of the Pragram Fraud Civil Remedies Act of 1986,
as

amended, 31 USC . §§3801etseq andUS DOT regulations, "Program Fraud Civil Remedies,” 49

C FR. Part

31, apply to its actions pertaining to this Project. Upon execution of the underlying contract, the Contractor

certifies or affirms the truthfulness and accuracy of any statement it has made, it makes, it may make, or

causes to be made, pertaining to the underlying contract or the FTA assisted project for which this

contract work is being

performed. In addition to other penalties that may be applicable, the Contractor further acknowiedges that

if it makes, or causes to be made, a false, fictitious, or fraudulent claim, statement, submission, or

certification, the Federal Government reserves the right to impose the penalties of the Program Fraud

Civil Remedies Act of 1986 on the Contractor to the extent the Federal Government deems appropriate.

(2) The Contractor also acknowtedges that if it makes, or causes to be made, a false, fictitious, or

fraudulent claim, ,.' .

staterment, submission, or certification to the Federal Gavernment under a contract connected with a

project that is financed in whale ar in part with Federal assistance originally awarded by FTA under the

authority of 49 U S C. § 5307, the Government reserves the right to impose the penaities of 18U S C. §

1001 and 49 U S.C. § 5307(n)(1) on the Contracter, to the extent the Federal Government deems

appropriate

(3) The Contractor agrees to include the above two clauses in each subcontract financed in whole or in

part with Federal assistance provided by FTA, Itis further agreed that the clauses shall not be madified,

except to identify the subcontractor who will be subject to the provisions
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TERMINATION, 49 U.S.C.Part 18, FTA Circular 4220.1D

Applicability to Contracts

Al contracts (with the exception of contracts with nonprofit organizations and institutions of higher
education,) in excess of $10,000 shall contain suitable provisions for termination by the grantee including
the manner by which it will be effected and the basis for settlement. (For contracts with nonprofit
organizations and institutions of higher education the threshold is $108,000) In addition, such coniracts
shall describe conditions under which the contract

may be terminated for default as weil as conditions where the contract may be terminated because of
circumstances beyond the contral of the contractar

Flow Down

The termination requirements flow down to all contracts in excess of $10,000, with the exception of
contracts with nonprofit organizations and institutions of higher learning,

Clause Language

Depending on the circumstances, the following are suggestions of clauses to be used in different types cf
contracts: For the purposes of this “Sample Contract,” a number of different possibie contractual options
are shown

a. Termination for Convenience {General Provision) The (Recipient) may terminate this contract, in
whole ar in part, at any time by written natice to the Confractor when it is in the Government's best
interest. The Coniractor shall be paid its costs, including coniract close-out costs, and profit on work
performed up to the time of termination. The Contractor shall promptly submit its termination claim to
{Recipient) to be paid the Contractor If the Contractor has any property in its possession belonging to the
(Recipient), the Contractor will account for the same, and dispose of it in the manner the (Recipient)
directs,

h. Termination for Defauit [Breach or Cause] (General Provision} If the Contractor does not deliver
supplies in accordance with the contract delivery schedule, or, if the contract is for services, the
Contractor fails fo perform in the manner called for in the contract, or if the Contractor fails to comply with
any other provisions of the contract, the (Recipient) may terminate this contract for default. Termination
shall be effected by serving a natice of termination on the contractor setting farth the manner in which the
Contractar is in default. The contractor wili only be paid the contract price for supplies delivered and
accepted, or services performed in accordance with the manner of performance set forth in the contract.
If it is later determined by the (Recipient) that the Contractor had an excusable reason for not performing,
such as a strike, fire, or flood, events which are not the fault of or are beyend the control of the Contracter,
the (Recipient), after setting up a new delivery of performance schedule, may allow the Contractor to
continue work, or treat the termination as a termination for convenience

c. Opportunity to Cure (General Provision) The (Recipient) in its sole discretion may, in the case ofa
termination for breach or default, allow the Contractor [an appropriately short period of time] in which to
cure the defect In such case, the notice of termination will state the time period in which cure is permitted
and other appropriate conditions ;

if Contractor fails to remedy to (Recipient)'s satisfaction the breach or defauit ar any of the terms,
covenants, ar conditions of this Contract within [ten (10) days] after receipt by Contractor or written notice
from (Recipient) setting forth the nature of said breach or default, (Recipient) shall have the right to
terminate the Coniragt without .

any further abligation to Contractor Any such termination for default shalt not in any way operate to
preclude

{Recipient) from also pursuing all available remedies against Contractor and its sureties for said breach or
default.

d. Waiver of Remedies for any Breach In the event that (Recipient) elects 0 waive its remedies for any
breach by Contractor of any covenant, term or condition of this Contract, such waiver by (Recipient) shall
not limit (Recipient)'s remedies for any succeeding breach of that ar of any other term, covenant, or
condition of this Contract




GOVERNMENT-WIDE DEBARMENT AND SUSPENSION (NOCNPROCUREMENT), 49 CFR Part 29,
Executive Order 12549

Applicability to Contracts

Exacutive Order 12549, as impilemented by 48 CFR Part 28, prohibits FTA recipients and sub-recipients
fram contracting for goods and services from organizations that have been suspended or debarred from
receiving Federally-assisted contracts As part of their applications each year, recipients are required fo
submit a certification to the effect that they will nat enter into contracts aver $100,000 with suspended or
debarred contractars and that they will require their contractars (and their subcantractors) to make the
same certification to them.

Flow Down

Contracters are required to pass this requirement on to subcentractors seeking subcontracts over
$100,000 Thus, the terms "lower tier covered participant” and "lower tiar covered transaction” include
both contractors and subcontractors and contracts and subcontracts over $100,000.

Modei Clause/lLanguage

{Instructions} The certification and instruction language is contained at 29 CFR Part 29, Appendix 8, and
must be included in IFB's and RFP's {for inclusion by contractors in their bids or proposals] for all
contracts over $100,000, regardless of the type of contract to be awarded.

Certification Regarding Debarment, Suspension, and Other Responsihility Matters - Lower Tier
Covered Transactions (Third Party Coniracts over $100,000). N
instructions for Certification

1. By signing and submitting this bid or propasai, the prospective lower tier participant is providing the
signed certification set out below .

2 The certification in this clause is a material representation of fact upon which reliance was placed when
this transaction was entered into I it is later determined that the prospective lower tier participant
knowingly rendered an erroneocus certification, in addition to other remedies available to the Federal
Gavernment, (Recipient) may pursue available remedies, including suspension andfor debarment,

3. The prospective lower tier participant shall provide immediate written notice to (Recipient) if at any time
the prospective iower tier participant learns that its certification was erroneous when submitted or has
become erranecus by reascn of changed circumstances.

4 The terms "covered transaction," "debarred,” "suspended,” "ineligibie," "lower tier covered transaction,”
participant,” "persons,” "lower tier covered transaction,” "principal,” “proposal,” and "valuntarily
excluded,"” as used in this clause, have the meanings set out in the Definitions and Coverage sections of
rules implementing Executive Order 12549 {48 CFR Part 29] You may contact (Recipient) for assistance
in obtaining a copy of those regulaticns.

5 The prospective lower tier participant agrees by submitting this proposal that, should the proposed
covered transaction be entered into, it shall not knowingly enter into any lower tier covered transaction
with a person who is debarred, suspended, declared ineligible, or voluntarily excluded from participation in
this covered fransaction, unless authorized in writing By (Recipient).

6. The prospective lower tier participant further agrees by submitting this proposal that it will include the
clause titled "Certification Regarding Debarment, Suspension, {nefigibility and Voiuntary Exclusion -
Lower Tier Covered Transaction”, without madification, in all lower tier covered transactions and in all
solicitations for lower tier covered transactions.

7 A participant in a covered transactior may rely upon a cetification of a prospective participant in 2
lower tier covered transaction that it is not debarred, suspended, ineligible, or voluntarily excluded from
the covered transaction, unless it knows that the certification is erraneous A participant may decide the
method and frequency by which it determines the eligibility of its principals. Fach participant may, butis
nat required to, check the Nonprocurement List issued by U S. General Service Administration

Federal Clauses, Governmentwide Debarment and Suspension, cont'd

-

8 Nothing contained in the foregoing shall be construed to require establishment of system of records in
order ‘o render in goad faith the certification required by this clause. The knowledge and information of a
participant is nat required to exceed that which is normally possessed by a prudent person in the ordinary
course of business dealings.
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9 Except for transactions authorized under Paragraph 5 of these instructions, if a participant in a covered
transaction knowingly enters into a lower tier covered transaction with a person who is suspended,
debarred, ineligible, or voluntarily excluded from participation in this transaction, in addition to all remedies
available to the Federal Government, {Recipient) may pursue available remedies including suspension
and/or debarment.

"Certification Regarding Debarment, Suspension, Ineligibility and Voluntary Exclusion - Lower
Tier Cavered Transaction"

(1) The prospective lower tier participant certifies, by submission of this bid or propasal, that neither it nar
its “principals” [as defined at 49 CF R. § 29.105(p)} is presently debarred, suspended, proposed for
debarment, declared ineligible, or voluntarily excluded from participation in this transaction by any Federal
depariment or agency

{2) When the prospective lower tier participant is unable to certify to the statements in this certification,
such prospective participant shall attach an explanation to this proposal

PRIVACY ACT, 5 U.5.C. 552

Applicability to Contracts

When a grantee maintains files on drug and alcohal enforcement activities for FTA, and those files are
arganized so that information could be retrieved by personal identifier, the Privacy Act requirements apply
to all contracts. )
Flow Down
The Federal Privacy Act requirements flow down ta each third party contractor and their contracts at every
tier.

Model Clause/lLanguage

The text of the follawing clause has not been mandated by statute or specific regufation, but has been
developed by FTA.

Contracts Involving Federal Privacy Act Requirements — The following requirements apply to the
Contractor and its employees that administer any system of records on behalf of the Federal Government
under any contract:

(1) The Contractor agrees to comply with, and assures the compliance of its employees with, the
information restrictions and other applicable requirements of the Privacy Act of 1874.

5 S.C. § 552a. Among other things, the Contractor agrees to obtain the express consent of the Federal
Government befare the Contractar or its employees operate a system of records on behalf of the Federal
Government.  The Contractor understands that the requirements of the Privacy Act, including the civil and
criminal penalties for violation of that Act, apply to those individuals involved, and that failure to comply
with the terms of the Privacy Act may result in termination of the underlying contract.

(2) The Contractor also agrees to include these requirements in each subcontract to administer any
systemn of racords on behalf of the Federal Government financed in whote or in part with Federal
assistance provided by FTA '

.

CIVIL RIGHTS REQUIREMENTS , 29 U.S.C. § 623, 42 U.S.C. § 2000 ,42 U.5.C. §6102,42 U.S.C. §
12412, 42 U.S.C. § 12132, 49 U.S.C. § 5332, 29 CFR Part 1630, 41 CFR Parts 60 et seq.
Applicability to Contracts ,

The Civil Rights Requirements apply to all contracts.

Flow Down

The Civil Rights requirements flow down to all third party contractors and their contracts at every lier
Model Clause/Language

The following clause was predicated on Janguage contained at 49 CFR Part 18, Appendix A, but FTA has
shortened the lengthy text

Civil Rights - The following requirements apply to the underlying contract:

(1) Nondiscrimination - In accordance with Title VI of the Civil Rights Act, as amended, 42U 8.C §
2000d, section 303 of the Age Discrimination Act of 1975, as amended, 42 J S C §6102, section 202 of
the Americans with Disabilities Act of 1990, 42 U S C § 12132, and Federal iransit law at48 U S C. §
5332, the Contractor agrees that it will not discriminate against any employee or applicant for empioyment

£



because af race, color, creed, national arigin, sex, age, or disability in addition, the Contracter agrees to

comply with applicable Federal implementing regulaticns and other implementing requirements FTA may

issue.

(2) Equal Employment Opportunity - The following equal employment apportunity requirements apply to

the underlying contract:

(a) Race, Color, Creed, National Qrigin, Sex - in accordance with Title Vii of the Civil Rights Act, as
amended,

42 U S.C. § 2000e, and Federal transit laws at 49 U S C § 5332, the Contractor agrees to comply with all

applicable equal employrment opportunity requirements of U S Department of Labor {U S DOL)

regulations, "Office of Federal Cantract Compliance Programs, Equal Employment Opportunity,

Department of Labor," 41 C F R. Parts 60 et seq , (which implement Executive Order No 11248, "Equal

Employment Opportunity,” as amended by Executive Order No. 1 1375, "Amending Executive Order

11246 Relating to Equal Employment Opportunity,” 42 U S C. § 2000e note), and with any applicable

Federal statutes, executive orders, regulations, and Federal policies that may in the future affect

consiruction activities undertaken in the course of the Project. The Centractor agrees to take affirmative

action to ensure that applicants are employed, and that employees

are treated during employment, without regard to their race, color, creed, national origin, sex, or age.

Such action shall include, but not be limited to, the following: employment, upgrading, demotion or

transfer, recruitment ar .

recruitment advertising, layoff or termination; rates of pay or other forms of compensation; and selection

for training, including apprenticeship In additian, the Contractor agrees to comply with any implementing

requirements FTA may issue.

(b) Age - in accordance with section 4 of the Age Discrimination in Employment Act of 1867, as
amended, 29

U S.C.§ § 623 and Federal transit iaw at 48 U S .C. § 5332, the Contractor agrees to refrain from

discrimination against present and prospective employees for reason of age. In addition, the Contractor

agrees to comply with any irmplementing requirements FTA may issue

(c) Disabilities - In accordance with section 102 of the Americans with Disabilities Act, as amended, 42

U.S.C § 12112, the Contractor agrees that it will comply with the requirements of U.S. Equal Employment

Opportunity Commission, "Reguiations to Implement the Equal Employment Provisions of the Americans

with Disabilities Act," 28 C.F.R. Part 1630, pertaining to employment of persons with disabilities. In

addition, the Contractor agrees to comply with any implementing requirements FTA may isstle

{3) The Contractor also agrees to include these requirements in each subcantract financed in whaole or in

part with Federal assistance provided by FTA, modified only if necessary to identify the affected parties

BREACHES AND DISPUTE RESOLUTION, 49 CFR Part 18

FTA Circular 4220.1D

Applicability to Contracts

Al contracts in excess of $100,000 shall contain pravisions or conditions which will allow for
administrative, contractual, or legal remedies in instances where contractors violate or breach contract
terms, and provide for such sanctions and penalties as may be appropriate. This may inciude pravisions
for bonding, penalties for late or inadequate performance, retained earnings, liquidated damages or other
appropriate measures.

Fiow Down

The Breaches and Dispute Resolutions requirements flow down to all tiers.

Model Clauses/Language

FTA does not prescribe the form or content of such provisions. What provisions are developed wilt
depend on the circumstances and the type of contract. For the purposes of this "Sampie Coniract,” a
variety of different language options are shown The following clauses are exampies of provisions from
various FTA third party contracts

Disputes - Disputes arising in the performance of this Contract which are not resolved by agreement of
the parties shall be decided in writing by the authorized representative of (Recipient)'s {title of employee]
This decision shall be final and conclusive unless within [ten (10)] days from the date of receipt of its copy,
the Contractor mails or otherwise furnishes a written appeat to the [title of employee]. In cannection with
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any such appeal, the Contractor shall be afforded an opportunity to be heard and to offer evidence in
support of its position. The decision of the [title of employee] shall be binding upon the Caontractor and the
Contractor shall abide be the decision.

Performance During Dispute - Unless otherwise directed by (Recipient), Contractor shall continue
performance under this Cantract while matters in dispute are being resolved

Claims for Damages - Should either party to the Contract suffer injury or damage to person or property
because of any act or omission of the party ar of any of his employees, agents or others for whose acts he
is legally liable, a claim for damages therefor shail be made in writing to such other party within a
reasonable time after the first observance of such injury of damage.

Remedies - Unless this contract provides otherwise, all claims, counterclaims, disputes and other matters
in question between the (Recipient) and the Cantractor arising out of or refating to this agreement or its
breach will be decided by arbitration if the parties mutually agree, or in a court of competent jurisdiction
within the State in which the (Recipient) is located.

Rights and Remedies - The duties and obligations imposed by the Contract Documents and the rights
and remedies available thereunder shall be in addition to and not a limitation of any duties, obligations,
rights and remedies otherwise imposed or available by law No action or failure to act by the {Recipient),
(Architect) or Contractor shall constitute a waiver of any right or duty afforded any of them under the
Contract, nor shall any such action or failure to act constitute an approval of or acquiescence in any
breach thereunder, except as may be specifically agreed in writing

DISADVANTAGED BUSINESS ENTERPRISE (DBE), 43 CFR Part 23

This section is being developed for the FTA Procurement Best Practices Manual to reflect the new
rule in 49 CFR Part 26.

STATE AND LOCAL LAW DISCLAIMER
Applicability to Contracts

This disclaimer applies to all contracts.
Flow Down

The Disclaimer has unlimited flow down.

Federal Clauses, Bresches and Dispuies, cont'd

State and Local Law Disclaimer - The use of many of the suggested clauses are not governed by
Federal taw, but are significantly affected by State law The language of the suggested clauses may need
to be modified depending on state law, and that before the suggested clauses are used in the grantees
procurement documents, the grantees should consult with their lacal attorney

INCORPORATION OF FEDERAL TRANSIT ADMINISTRATION (FTA) TERMS, FTA Circular 4220.1D
Applicability to Contracts s

The incarparation of FTA terms applies to all contracts

Flow Down

The incarporation of FTA terms has unfimited flow down.

incarporation of Federal Transit Administration (FTA) Terms - The preceding provisians include, in
part, certain Standard Terms and Conditions required by DOT, whether or not expressly set forth in the
preceding contract provisions. All contractual provisions required by DOT, as set forth in FTA Circufar
4220.1D, dated April 15, 1896, are hereby incorporated by reference, Anything to the contrary herein
natwithstanding, all FTA mandated terms shall be deemed to control in the event of a canflict with other
provisions contained in this Agreement. The Contractor shall not perform any act, fail to perform any act,
or refuse to comply with any (name of grantee) requests which would cause (name of grantee) to be in
violation of the FTA terms and conditions

End of Federal Clauses






STATE OF ARIZONA TRN Main: {602} 542-1680

Direct: (602) 542-8833

QFEIGE OF THE ATTORNEY GENERAL Fax: (602) 542-3646

JANET NAPCOLITANG Main PHONE : {602} 542-5025
ATTORNEY (ENERAL 1275 WEST WASHINGTON, PHOENIX, AZ. BS007-2026

FACSIMILE : {602} 542-4085

INTERGOVERNMENTAL AGREEMENT
DETERMINATION

A.G. Contract No. KR00-1608TRN, an agreement between public agencies, has been
reviewed pursuant to A.R.S. § 11-952, as amended, by the undersigned Assistant Attorney

General who hag determined that it is in the proper form and is within the powers and

authority granted to the State of Arizona.

No opinion is expressed as to the authority of the remaining parties, other than the

State or its agencies, to enter into said agreement.

DATED October 16, 2000.

JANET NAPOLITANO
Attorney General

SUSAN E. DAVIS

Assistant Attorney General
Transportation Section

SED:ggt
Enc.
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